












































































































































































































































































































He observed beads of mercury on the screen. (Tr. 941, 1114). He did not take any samples for 
mercury. (Tr. 1246-47). The area was not posted or barricaded. Inspector Drussel issued 
Citation No. 4140248 under section 1 04(a) of the Mine Act alleging a non-S&S violation of 
section 56.20011. The condition was abated by moving the screen to a different location and 
labeling it as a hazard. 

2. Did Newroont Violate Section 56.20011? 

The cited standard provides, as relevant here, that areas "where health or safety hazards 
exist that are not immediately obvious to employees shall be barricaded, or warning signs shall 
be posted at all approaches." Newmont contends that it did not violate this standard because the 
Secretary's witnesses only testified that the scrubber and screen presented a "potential hazard" to 
employees. Newmont contends that the language of the standard makes clear that an actual 
hazard must exist. In addition, it points to the Secretary's Program Policy Manual, which 
provides that the standard applies to areas where "health or safety hazards exist but are not 
obvious." Newmont maintains that any mercury on the scrubber or screen did not pose a hazard 
to anyone in those areas. As proof of its argument, Newmont refers to the sampling done at the 
scrubber and screen by its safety director after the order was issued. Devices used to measure an 
employee's exposure to mercury were hung directly above the equipment for a full eight-hour 
shift, as if someone were standing above each piece for an entire shift. In both instances the 
results were below the TL V for mercury. 

I fmd that the Secretary established a violation in each instance. Newmont's argument 
that tries to draw a distinction between a hazard and a "potential" hazard is without merit. A 
potential hazard is simply a hazard that may cause harm. Any hazard will fit that definition. If a 
wooden box filled with explosives were present in the boneyard, it would present a potential 
hazard. Such a box could sit there for 20 years and not harm anyone, or someone could be killed 
the day after it is put there. The issue is whether the scrubber and screen presented a health 
hazard that was not immediately obvious. I find that the mercury on this equipment presented a 
hazard to employees. (Tr. 2691-99). An employee trying to move the equipment, for example, 
could get mercury on his hands or clothing. As a consequence, the employee could breathe the 
mercury fumes for a considerable length of time. If this exposure is the employee's only 
exposure to mercury, it is highly unlikely that he will be harmed in any way. Employees at the 
mine, however, are exposed to mercury vapor from many sources so such an exposure would add 
to their total body burden. The fact that, at the time of the inspection, the mercury on the screen 
had formed an amalgam is not controlling. In addition, I fmd that the hazard presented by the 
mercury vapor, which cannot be seen or smelled, was not immediately obvious. 

The Secretary interprets the phrase "health or safety hazard" in the standard broadly for 
the protection of miners. Given 'the purposes of the Mine Act, the Secretary's interpretation is 
reasonable. She is not required to establish that the alleged hazard created an imminent danger or 
that the hazard was likely to cause an employee immediate harm. As stated with respect to the 
violations of section 56.20014, I concluded that mercury vapor is a toxic material. I incorporate 
my analysis of those violations here and conclude that the mercury observed by Inspector Drussel 
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created a health hai:ard for employees. As with the section 56.20014 violations, I find that the 
Secretary is not required to show that mercury vapor violated the TL V in order to establish a 
violation of section 56.20011. I believe that the regulation is rather clear on its face and I defer 
to the Secretary's interpretation, in any event. I also conclude that section 56.20011 does not 
present the notice issues that were presented by section 56.20014. I find that the language of the 
standard provides a reasonably prudent person with sufficient notice of its requirements. In 
addition, the Program Policy Manual makes clear that storage facilities and dumps commonly 
contain toxic substances such as acids, gases, dusts, and radiation that create imperceptible health 
hazards. A reasonably prudent person would recognize that equipment in the boneyard that had 
mercury on its surfaces presented a hazard that was not immediately obvious. 

I find that these violations were not serious. It was unlikely that anyone would be harmed 
by the mercury on the screen and scrubber because of their location, the small quantity of 
mercury present, and the low levels of fumes emitted. It must be remembered that Inspector 
Drussel took his Jerome readings at the scrubber next to a hole that had been cut into the 
pontoons so the readings were much higher than what an employee would likely be exposed to if 
he were working on or around the scrubber. Inspector Drussel determined that the violations 
were not S&S. 

3. Was the violation in the Boneyard the Result ofNewxnont's Unwarrantable Failure? 

The Secretary contends that the scrubber violation was caused by Newmont's 
unwarrantable failure because she believes that Newmont was aware of the hazard created by the 
scrubber but did nott.ing to prevent employees from being exposed. The Secretary relies to a 
large extent on conditions that existed when the scrubber was still at the leach pad, such as the 
report that mercury was leaking from the scrubber in August 1994. (Ex. S-126 "Investigation 
Report" dated 8/4/94). The Secretary contends that this report demonstrates that Newmont knew 
that the scrubber created a hazard and that it needed to be posted. The Secretary points to the 
testimony of a Newmont supervisor that he wanted the scrubber to be encased in concrete. 
(Sawyer Dep. at 182-83). The Secretary also maintains that the wipe samples that were taken 
after the scrubber was cleaned by a contractor indicated that mercury was still present. 

I find that the Secretary did not establish that this vio-lation was caused by Newmont's 
unwarrantable failure to comply with section 56.20011. First, the condition of the scrubber in 
August 1994 is of little relevance. While it might have been a good idea to encase the scrubber 
in concrete, the fact that Newmont did not do so does not establish its unwarrantable failure. 
Instead, Newmont attempted to clean the scrubber. When testing indicated that mercury residue 
was still present on the scrubber, Newmont had a contractor clean the scrubber more thoroughly 
before it was moved to the boneyard. (Tr. 979, 1043-45, 1635-36, 1784-87; Ex. R-28). 

The Secretary states that a conversation between Inspector Drussel and Newmont officials 
demonstrates that Newmont was aware that the scrubber still contained a significant amount of 
mercury after it was cleaned a second time. (Tr. 1151-52, 614; Ex S-110 pp 1-7). This evidence 
is too imprecise to make an unwarrantable failure finding. The record does not reveal when the 
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scrubber was cleaned by the contractor or when it was moved to the boneyard. The exhibit is not 
of much help because I am unable to interpret it or determine·when the samples were taken in 
relation to the events at issue. It is not clear to me that Newmont management knew that the 
scrubber contained significant amounts of mercury when it was moved to the boneyard. The 
Secretary bears the burden of proof on this issue. I find that the Secretary established that both 
violations of section 56.20011 were the result ofNewmont's moderate negligence. 

IV. APPROPRIATE CIVIL PENAL TIES 

Section 11 O(i) of the Mine Act sets forth six criteria to be considered in determining 
appropriate civil penalties. I find that Newmont was issued about 58 citations and orders in the 
24 months preceding March 14, 1995. (Tr. 1500-07; Ex. S-2). I also find that Newmont is a 
large gold mine operator. I further find that the penalties assessed in this decision will have no 
effect on Newmont's ability to continue in business and that all of the violations alleged in the 
citations and orders were quickly abated in good faith. I find that the gravity of the section 
56.10014 violations was low for the same reasons that I found that the violations were not S&S, 
as set forth above. I fmd that Newmont's negligence with respect to these violations was 
moderate for the reasons set forth in the unwarrantable failure discussion, set forth above. I find 
that the gravity of the section 56.20011 violations to be low, as acknowledged by Inspector 
Drussel. I also find that Newmont's negligence with respect to these violations was moderate. 
Based on the penalty criteria, I find that the penalties set forth below are appropriate for the 
violations. 

V. ORDER 

The parties presented a great deal of evidence in these cases. Because of the size of the 
record, I could not discuss in this decision all of the testimony and exhibits that were admitted 
into evidence. Any evidence in the record that is not consistent with my findings and 
conclusions in these cases is hereby rejected. The parties also presented a large number of 
motions in these cases. These motions were made in writing or were presented orally at the 
hearing. Such motions were made prior to the hearing, during the hearing, and after the hearing. 
I ruled on the vast majority of these motions. Any motions that were not granted or otherwise 
ruled upon are hereby denied. 

Based on my fmdings and conclusions set forth above and the criteria in section 11 O(i) of 
the Mine Act, 30 U.S.C. § 820(i), I enter the following order: 

1. Citation No. 4140245- This citation is affirmed, but is modified to a section 104(a) 
citation. The S&S and unwarrantable failure determinations are deleted, the gravity is found to 
be low, and the violation is found to have been caused by Newmont's moderate negligence. A 
penalty of$600.00 is assessed for this violation of30 C.F.R. § 56.20014. 
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2. Order No. 4140246 - This order is affirmed, but is m·odified to a section 1 04( a) 
citation. The S&S and unwarrantable failure determinations are deleted, the gravity is found to 
be low, and the violation is found to have been caused by Newmont's moderate negligence. A 
penalty of$600.00 is assessed for this violation of 30 C.F.R. § 56.20014. 

3. Order No. 4140247- This order is affirmed, but is modified to a section 104(a) 
citation. The unwarrantable failure designation is deleted and the violation is found to have been 
caused by Newmont's moderate negligence. A penalty of $300.00 is assessed for this violation 
of30 C.F.R. § 56.20011 . 

4. Citation No. 4140248 - This citation is affirmed and a penalty of $300.00 is assessed 
for this violation of30 C.F.R. § 56.20011. 

Accordingly, the citations and orders set forth above are hereby AFFIRMED, as 
modified in this decision, and Newmont Gold Company is ORDERED TO PAY the Secretary 
of Labor the sum of$1,800.00 within 30 days of the date of this decision. 

Richard W. Manning 
Administrative Law Judge 
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Distribution: 

Jeanne Colby, Esq., Office of the Solicitor, U.S. Department of Labor, 71 Stevenson St., Suite 
1110, San Francisco, CA 94105-2999 (Certified Mail) 

Mark R. Malecki, Esq., Office of the Solicitor, U.S. Department of Labor, 4015 Wilson 
Boulevard, Arlington, VA 22203-I 954 (Certified Mail) 

Henry Chajet, Esq., and David Farber, Esq., Patton Boggs, 2550 M Street, NW, Washington, 
DC 20037-1350 (Certified Mail) 
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FEDERAL MINE SAFETY AMD HEALTH REVIEW COMMISSION 
1730 K STREET, N.W., 611t FLOOI 

SECRETARY OF LABOR, 
Mine Safety and Health 
Administration, (MSHA), 

Petitioner 

v. 

PEABODY COAL COMPANY, 
Respondent 

Before: Judge Merlin 

WASHINGTON, D.C. 20006 

October 30, 1997 

CIVIL PENALTY PROCEEDING 

Docket No. KENT 93-369 
A.C. No. 15-14074-03634 

Martwick Underground 

ORDER 

It is hereby ORDERED that a penalty of$189, the original penalty amount, be 
ASSESSED in this case and that the operator PAY this amount within 30 days of the date of this 
order. 

It is further ORDERED, that this case be DISMISSED. 

Paul Merlin 
Chief Administrative Law Judge 

Distribution: 

Anne T. Knauff, Esq., Office of the Solicitor, U.S. Department of Labor, 2002 Richard Jones 
Rd., Suite B-201 , Nashville, TN 37215 

Caroline A. Henrich, Esq., Peabody Coal Company, P.O. Box 1233, Charleston, WV 25324 
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